Department of Taxation and Finance

AD-1.8 (6/17)

Petition for Advisory Opinion
(See Form AD-1.8-I, Instructions for Form AD-1.8, before completing this form)
Name of petitioner

Petitioner’s telephone number

Petitioner’s identification number

American Payroll Association

202-248-3901

13.3124063

Petitioner’s address

1601 18th Street, NW - Suite 1, Washington, DC 20009

Petitioner’s email address

ajacobsohn@americanpayroll.org

Name of representative, if any		

Representative’s telephone number

Alice P. Jacobsohn, Esq.

202-248-3901

Representative’s address		

Representative’s identification number

1601 18th Street, NW - Suite 1, Washington, DC 20009

Representative’s email address

ajacobsohn@americanpayroll.org

1. Tax at issue (personal income, sales, corporation, etc.) if applicable:
Employer Withholding and Reporting Income Taxes

2. This petition relates to (mark an X in one and explain below; see instructions):
A. A matter presently under audit
B. A pending claim for credit or refund submitted by
		petitioner
C. A statutory notice issued to petitioner

D. Any other matter or proceeding that is currently
before the Department of Taxation and Finance or the
Division of Tax Appeals
E. None of the above

Explanation:
The issue is regarding withholding and reporting of employees' income taxes by employers in Box 1 and Box 16 of Form W-2 as instructed in
Form NYS-50, quarterly reporting on Form NYS-45, and Form IT-2.

3. The petitioner requests an advisory opinion on the following issue(s) (see instructions):
How should employers complete Form W-2 Box 1 and Box 16 under Publication NYS-50 when adjusted gross income (AGI) is different at the
federal and state levels as a result of tax changes under federal Public Law 115-97, the Tax Cuts and Jobs Act (TCJA), i.e., because of the
different federal and state tax treatment related to the reimbursement of moving expenses? Does New York plan on issuing a revised
Publication NYS-50 accordingly? An explanation of these questions is below.

4. The petitioner submits the following statement of facts as the basis for the requested advisory opinion:
Publication NYS-50 requires employers to report the "same" amount in Form W-2 Box 1 for federal AGI and Box 16 for New York AGI even
though these amounts may not actually be the same (see page 33 of Publication NYS-50, "Employer requirements concerning the reporting
of New York State, New York City, and Yonkers wages on federal Form W-2"). New York instructs employers not to file Form W-2 with the
state and instead use quarterly reporting under NYS-45. While this ensures accurate tax information and payments to the state, employers
are left with a difficult compliance problem. Until the TCJA was enacted, employers were able make adjustments to accommodate the
NYS-50 Box 1 and Box 16 requirements. Now, if an employer places the same AGI for federal and state on Form W-2, the state information
may be inaccurate. For example, the TCJA does not allow payments or reimbursements made to employees for job-related moving expenses
to be excluded from employees' income (such payments or reimbursements are taxable income to the employee unless a military exemption
applies), while New York still allows the exclusion. If employers use the actual New York AGI, they may be subject to liability for violating New
York's requirements. When the Form W-2 is not accurate, employees may not know whether the employer has already accounted for federal
and state differences. Payroll professionals have a duty to ensure accurate information on tax forms on behalf of their employers and clients.

Page 2 of 2 AD-1.8 (6/17)

5. Request for redaction and consent to publication:
The petitioner’s name, address, and identifying numbers will be automatically redacted from the published version
of the advisory opinion. If you are requesting that additional information be redacted on the grounds that it is a trade
secret or that publication would cause substantial injury to petitioner’s competitive position, mark an X in the box
below.
You must also provide a detailed description of the information you are requesting to be redacted and an explanation 		
why that information would, for purposes of Public Officers Law § 87(2)(d): (1) constitute a trade secret; or (2) cause 		
substantial injury to petitioner’s competitive position if disclosed.
The petitioner consents to the publication of the requested advisory opinion upon issuance, with the knowledge that
the advisory opinion may include information contained in this petition. The petitioner understands that if this petition
is withdrawn, the Department of Taxation and Finance may publish a redacted version of the advisory opinion that was
drafted in response to the petition as a part of the document series called New York Tax Guidances (NYT-G). Information
that could identify the petitioner will be removed from the document before it is published.
The petitioner requests the following additional information be redacted from the published advisory opinion on the 		
grounds that it is a trade secret or would cause substantial injury to petitioner’s competitive position if disclosed:

6.

The petitioner reserves the right to apply for the Voluntary Disclosure and Compliance Program pursuant to Tax
Law § 1700 with respect to the subject of this advisory opinion request. The petitioner must apply within 30 days
of the date the advisory opinion is issued or, if the petition is withdrawn before the advisory opinion is issued,
within 30 days of the date that the petitioner notifies the Tax Department that the petition is withdrawn.

(Attach additional pages, if necessary, and any documents to be considered.)
Signature 		

Date

01-31-2019

Type or print name of individual signing petition

Title or relationship to petitioner

Alice P. Jacobsohn, Esq.

Employee/Senior Manager, Government Relations

If the person signing this petition is not the petitioner, a power of attorney may be required to be filed with this
petition; see instructions.

